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MINISTRY OF LAW AND JUSTICE

(Legislative Department)

NOTIFICATION

New Delhi, the 9th January, 1998

S.O. 31(E).—The following Order made by the President is published for general information :—

ORDER

Whereas the election of Dr. Ramesh Yashwant Prabhoo

(hereinafter referred to as the 'returned candidate1) from 38-

Vile Parle Maharashtra Legislative Assembly Constituency in the

bye-election held in December, 1987 was set aside by the High

Court of Bombay on 7.4.1989 on the ground of commission by the

returned c a n d i d a t e of c o r r u p t p r a c t i c e s s p e c i f i e d in c l a u s e s (3)

and ( 3 A ) of section 123 of the Representation of the People Act,

1951 (hereinafter referred to as "the said A c t " ) ;
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And whereas an appeal was filed by the returned candidate

before the Supreme Court and that Court by an interim order dated

18.5.1989 stayed the operation of Bombay High Court's order dated

7.4.1989;

And whereas the Supreme Court dismissed the appeal on 11th

December, 1995:

And whereas the opinion of the Election Commission has

been sought in pursuance of sub-section (3) of section 8A of the

said Act, on the question whether the returned candidate should

be disqualified under sub-section (1) of that section and if so,

for what period;

And whereas the Election Commission has given its opinion

(vide Annex) that the returned candidate should be disqualified

[or having committed the corrupt practice mentioned above, for a

period of six years to be reckoned from 11th December, 1995 i.e.

the date of the order of the Supreme Court;

Now, therefore, I, K.R. Narayanan, President of India, in

exercise of the powers conferred on me under sub-section (3) of

section 8A of the said Act, do hereby decide that the returned

candidate should be disqualified for a period of six years from

11th December, 1995.

8th January, 1998.
PRESIDENT OF INDIA
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ELECTION COMMISSION
OF INDIA

CORAM :

Hon'ble Shri G. V.G.Krishnamurty Hon'ble Shri J.M.Lyngdoh
Election Commissioner Election Commissioner

Reference Case No. 1 (RPA) of 1997

{Reference from the President of India under Section 8A of the
Representation of the People Act, 1951]

in re: Disqualification of Dr. Ramesh Yashwant Prabhoo. Ex-MLA of Maharashtra
Legislative Assembly.

OPINION

In this reference from the President of India under sub-section (3) of Section 8A

of the Representation of the People Act, 1951 (hereinafter referred to as 1951-Act)

opinion of the Election Commission has been sought on the question whether Dr.

Ramesh Yashwant Prabhoo, a former Member of the Legislative Assembly of

Maharastra, should be disqualified and, if so, for what period under section 8A (I) of

the said Act.

2. The relevant facts, in brief, are as follows:-

(i) Dr. Ramesh Yashwant Prabhoo was elected to the Maharashtra

Legislative Assembly from 38-Vile Parle Assembly Constituency

in the bye-election held in December, 1987. His election was

57/GI/98-3
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called in question by Shri Prabhakar Kashinath Kunte, one of the

contesting candidates, before the High Court of Bombay in

Election Petition No. 1 of 1988.

(ii) The Bombay High Court, by its judgment and order dated 7.4.89,

declared the election of 6r. Ramesh Yashwant Prabhoo as void

on the ground or commission or corrupt practices under sections

123 (3) and 123 (3A) of the 1951-Act. The Court held that Shri

Prabhoo had committed the corrupt practices of

(a) making appeal through his agent and with his consent,

to the voters to vote in his favour on the ground of his

religion;

(b) promotion or attempt to promote feelings of enmity and

hatred between different classes of the citizens of India

on the ground of religion and community.

(iii) Shri Prabhoo filed an appeal [Civil Appeal No. 2836 of 1997]

before the Supreme Court of India against the aforesaid order of

the Bombay High Court declaring his election as void. By its order

dated 18.5.1989, the Supreme Court of India stayed the operation

of the High Court's judgment and also further proceedings under

Section 8A of the 1951-Act.

(iv) By its final order dated the 11th December, 1995 the Supreme

Court has dismissed the appeal of Shri Prabhoo and has upheld the

decision of the Bombay High Court declaring the election of Shri

Prabhoo as void. The Supreme Court has agreed with the findings
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of the High Court that the charge of corrupt practices under

sections 123 (3) and 123 (3 A) of the 1951-Act of, appealing to the

voters on the ground of religion and promotion of enmity and

hatred between different classes of electors on ground of religion,

has been established.

(v) Thus, by the said judgement dated 11-12-1995 of the Supreme

Court Shri Prabhoo has been found guilty of corrupt practices

under Sections 123(3) and 123( A) of the 1951 -Act. On the case of

Shri Prabhoo being referred on 14-1-1997 by the Secretary,

Maharashtra Legislative Assembly to the President, in terms of

Section 8A(1) of the 1951-Act, the matter has been referred to the

Election Commission for its opinion under Section 8A(3) of the

said Act.

3. Before formulating and tendering its opinion, the Commission decided to

afford Dr. Ramesh Yashwant Prabhoo an opportunity of being heard. Dr. Prabhoo

could not attend the hearing fixed by the Commission on 4-4-1997, because of by-pass

operation, but filed his written statement on 15th March, 1997. A supplementary written

statement was also filed by Shri Prabhoo, through his advocate Shri A.B. Bhandari, on

29.05.1997. On receipt of the aforesaid supplementary written statement, the

Commission decided to afford Dr. Probhoo another opportunity of being heard . He

was accordingly directed by message and formal notice dated 24.6.1997 to appear either

personally or through his authorised counsel on 31.7.1997 and make his submissions in

the matter In the said notice dated 24.6.9,7 the Commission specifically made it clear

to Dr. Prabhoo and his Advocate that in default of appearance on 31 7.1997 the matter
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would be decided without any further reference to them. None appeared at the said

hearing on 31.7.1997, despite the fact that the Commission's notice mentioned above

was duly received by them as per acknowledgements received back in the Commission

However, on the 29* July, 1997, the Commission had received from Shri Prabho a

copy of the communication addressed by him to the Secretary to the President of India

wherein some written arguments were made. He had mentioned in the said

communication that his advocate would not be able to attend the hearing as he was

unwell.

4. Taking this communication on record, the Commission afforded yet

another opportunity to Dr. Prabhoo to appear, either in person or through his duly

authorised counsel, on 17-9-1997 and make his submissions, if any. It was also made

clear in the notice that in default of appearance at the hearing on 17-9-97, the

Commission would formulate and tender its opinion to the President without any further

reference to him in the matter. Again none appeared on the said hearing, despite the fact

that the Commission's notice was duly received by the Advocate as per

acknowledgement card received back in the Commission.

5. In his written statements, Dr. Prabhoo stated that he had been wrongly

held to be guilty of corrupt practices by the Bombay High Court and the Supreme Court

and that section 8A of the 1951-Act, under which the present reference has been made by

the President to the Commission, is unconstitutional being arbitarary, capricious and

violative of Article 14 of the Constitution. Pleading extenuating circumstances, Dr.

Prabhoo has argued that the Supreme Court, by an interim order dated 18.5.1989, granted

a conditional stay of operation of the High Court's impugned order dated 7.4.1989 . The

said interim order remained in operation, since the passing of that order and till the final



17

disposal of his appeal on 11.12.1995 by the Supreme Court. In deference to the interim

order of the Supreme Court, he has not exercised his right to vote in the Assembly, has

not participated in any proceedings of the Assembly and has not drawn any emoluments

payable to a member of the Assembly from the date of the interim order dated

18.5.1989, though he was again elected as a member of the Maharashtra Legislative

Assembly from the same 38-Vile Parle Assembly Constituency at the general election

held in 1990. He pleaded that he had already been adversely affected by the aforesaid

interim order for over six years and six months whereas the maximum period of

disqualification permissible under section 8A(1) of the '1951-Act' is six years. Dr.

Prabhoo has further stated that the trial and appeal in respect of the election petition took

nearly nine years, whereas the law provides six months for disposal of any election

petition. He has, accordingly, prayed that the Commission might be pleased to drop the

proceedings initiated against him under section 8A of the '1951-Act'.

6. The Commission has carefully considered the above submissions made by

Dr. Prabhoo. The Commission has consistently taken the view that the findings of the

Courts in Election Petitions and Election Appeals cannot be questioned or assailed before

the Commission in the proceedings under section 8A of the '1951-Act', as that would

tantamount to the Commission sitting in judgment over the findings of the High Courts or

the Apex Court, The Commission cannot assume the powers of review of the findings of

the High Courts on of the Apex Court in Election Petitions and Election Appeals The

Commission is, therefore, bound by the findings of the Courts while considering the

question of disqualification under Section 8A of the '1951-Act' arising out of such

findings of the Courts. Further, the Commission is not the appropriate forum for

questioning the Constitutional validity of section 8A of the '1951 -Act' The Commission
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is bound to act in accordance with the enacted provisions of section 8A,so long as it exists

on the statute book, as has been held by the Supreme Court in the case of AC. Jose Vs.

Sivan Pillai reported in AIR 1984 SC 921.

7. As regards the adverse effect of the interim order of the Supreme Court,

the submissions of Dr. Prabhoo that he has been deprived of the benefits available to the

member of the Assembly when he was again elected from the same Assembly

Constituency at the General Election held in 1990 cannot be accepted under the law Dr.

Prabhoo took full advantage of the interim order dated 18.5.1989 of the Supreme Court in

the appeal filed by him. He could contest the subsequent election in 1990 from the same

constituency, only because of the said stay order granted by the Supreme Court, and got

elected as member of the Assembly. It was only by virtue of that interim order that not

only he did not lose his seat in the Assembly, but on the other hand, continued to be a

member thereof for nearly six years. If there was only adverse effect at all of the interim

order in relation to his membership of the Assembly, that was the consequence of his

wrong doing and that cannot be considered to be sufficient and adequate punishment

8. In so far as the submission of Dr. Prabhoo that it took nearly nine years for

his case to be decided by the Courts is concerned, the Commission has nothing to say, as it

is a matter beyond the preview of the Commission. The Commission is concerned only

with the post-decisional effects of the findings of the Courts. The question for

consideration before the Commission is whether Dr. Prabhoo should be disqualified and,

if so, for what period, having regard to the facts and circumstances of the case.

9. It is an admitted fact that the punishment imposed for the offence should be

proportionate to the gravity of the offence. It should neither be excessively harsh and so

disproportionate that it may look arbitrary, nor should it be so minimal that the imposition
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of the punishment may defeat or frustrate the very object underlying the statutory

provisions.

10. The Courts adopt very strict standards of proof in relation to a charge of

corrupt practice and insist upon the charge being proved beyond any shadow of doubt,

realising fully well the serious consequences of the commission of corrupt practice when

proved, i.e., declaration of the election as void and the disqualification for a period upto 6

years as envisaged under section 8A(1) of the 1951-Act'. The Bombay High Court has

categorically held Dr. Prabhoo guilty of corrupt practice under sections 123(3) and

123(3A) of the '1951-Act' and the Supreme Court has also clearly and unambiguously

upheld the findings of the High Court and has seen no reason to interfere with the findings

of the High Court.

11. In view of the aforesaid categorical findings, the charge of corrupt

practices proved against Dr. Prabhoo, under section 123(3) of appeal to vote on the ground

of religion, and under section 123(3A) of promoting or attempting to promote feelings of

enmity or hatred between different classes of citizens on the grounds of religion, etc . of

the said Act, are of very serious and grave nature. There cannot be two opinions that such

pernicious practices which are highly dangerous and can threaten the very survival of

democracy must be viewed with utmost concern and put down with a heavy hand without

any leniency. Persons indulging in such nefarious practices must be visited with the

severest penalty permissible under the law, as any leniency shown to them would mean

compromising with those corrupt practices which sully the purity of elections.

12. Having regard to the totality of the facts and circumstances of the case and

the serious and grave nature of corrupt practices proved against Dr. Prabhoo, he deserves
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no leniency. He should be disqualified and should be visited with the maximum penalty

permissible under the law, viz., Section 8A(1) of the '1951-Act'.

13. Accordingly, the Commission hereby decides, and tenders its Opinion to the

President under Section 8A(3) of the '1951-Act', that Dr. Ramesh Yeshwant Prabhoo

should be disqualified under Section 8A(1) of the Representation of the People Act, 1951,

for a period of six years from the date of the Suoreme Court's Order, viz, 11.12.1995.

14. The reference received from the President is returned with the

Commission's opinion to the above effect.

Sd/-
(G. V.G. KRISHNAMURTY)
ELECTION COMMISSIONER

New Delhi.
Dated, 15th October, 1997.

Sd/-
(J. M. LYNGDOH)

ELECTION COMMISSIONER

[F. No. 7(39)/97-Leg. II]

SUSHMA JAIN, Jt. Secy.
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